IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RONALD D. RI CCl : CVIL ACTI ON
V.
KENNETH S. APFEL,

Comm ssi oner of the Social Security
Admi ni stration : NO. 00-2253

VEMORANDUM AND ORDER

BECHTLE, J. MARCH 30, 2001

Presently before the court are plaintiff Ronald D. Ricci’s
(“Plaintiff”) and defendant Kenneth S. Apfel, Comm ssioner of the
Social Security Adm nistration’s (“Conm ssioner”) cross-notions
for summary judgnent, and the Report and Recommendati on of United
States Magistrate Judge Carol Sandra Moore Wells (“Magistrate
Judge”). For the reasons set forth below, the court will grant
the Comm ssioner’s notion for sunmary judgnent, and deny

Plaintiff’'s notion.

BACKGROUND

This is a judicial review of the Conm ssioner’s final
decision denying Plaintiff's claimfor Adult Child s Disability
| nsurance Benefits ("Disabled Child s Benefits") under Title I
of the Social Security Act, 42 U S.C. 88 401-433 (the "Act"). At
i ssue is whether substantial evidence supports the Conm ssioner’s
decision that Plaintiff was not disabled, as defined by the Act,

prior to his twenty-second birthday. 20 C F.R 404.350(a).



Ronald D. Ricci was born on Novenber 11, 1955. (R 64.) On
June 9, 1973, he graduated from St. Joseph’s Preparatory School .
(R 165.) Plaintiff then conpleted three senesters at St.
Joseph’s University, w thdrawi ng on Septenber 2, 1975. (R 166.)
After leaving college, Plaintiff lived with his brother in
Col orado for six nonths before returning to Pennsylvania. (R
145.) Plaintiff returned to St. Joseph’s University in 1984 and
continued on a part-tine basis through the summer of 1988. (R
166-68.) Plaintiff has mniml work experience. Since 1974 or
1975, he has worked an hour or two each day in his nother’s
grocery store. (R 84, 86 & 91.)

I n Novenber 1994, Plaintiff applied for, and was found
eligible to receive, Supplenental Security Incone (“SSI”). (R
29; Pl.”s Mem of Law in Supp. of Modt. for Summ J. at 1.)

On Novenber 6, 1995, Plaintiff applied for Disabled Child s
Benefits under the Social Security Act based on his deceased
father’s enploynent record. (R 64.) Plaintiff alleged that he
was di sabled since 1973.' (R 80.) Plaintiff asserts that he
suffers from schi zophrenia, sacroilitis, and Crohn’ s di sease.

(R 80.) However, the record shows that although Plaintiff is

currently treated for other inpairnments, the only inpairnent that

! Al though Plaintiff alleged that he had been disabl ed
since January 1, 1969 in his application for benefits, (R 65.),
in his Disability Reports, Plaintiff indicated an onset date of
1973. (R 76, 80 & 86.)



he alleges to have an onset date before 1977 is schi zophreni a.
See, e.qg., Conpl. 1 6; Pl.”s Mem of Law in Supp. of Mt. for
Summ J. at 1 (stating that “[t]he thrust of the claimi[s] that
t he schi zophrenia was disabling prior to claimant’s 22nd
birthday”); R 146-47 (alleging onset of Crohn’ s disease in
1982) .

Plaintiff’s claimwas denied initially and upon
reconsideration. (R 14, 67-69 & 72-73.) On April 6, 1998, an
Adm ni strative Law Judge (“ALJ”) held a hearing on the claim
(R 39-63.) Plaintiff attended the hearing. (R 41.) He was
acconpani ed by his attorney and by his brother, Lawence R
Ricci, MD., who testified on his behalf. 1d.

On June 23, 1998, the ALJ determned that Plaintiff did not
have a nedi cal | y-determ nabl e i npai rnment that began prior to his
twenty-second birthday. (R 14-20.) On March 2, 2000, the
Appeal s Council declined Plaintiff’s request to review the ALJ' s
decision. (R 2-3.) Thus, the ALJ s decision becane the final
deci sion of the Conm ssioner. Plaintiff comenced this civil
action challenging the ALJ’ s decision on May 2, 2000, and the

parties filed cross notions for sumnmary judgnent.? The

2 Summary judgnent shall be granted "if the pleadings,

depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving party

is entitled to judgnment as a matter of law" Fed. R GCv. P
56(c). A factual dispute is material only if it mght affect the
(continued...)



undersigned referred the matter to the Magistrate Judge for a

report and recommendation pursuant to 28 U S.C. 8§ 636(b)(1)(B)

1. LEGAL STANDARD

Judicial review of adm nistrative decisions is |[imted. The
court may not re-weigh the evidence. The court determ nes only
whet her the Comm ssioner's decision is supported by substanti al

evi dence. Monsour Med. Ctr. v. Heckler, 806 F.2d 1185, 1190-91

(3d Cir. 1986) (citations omtted). Findings of fact nade by an
ALJ nust be accepted as conclusive, provided that they are
supported by substantial evidence. 42 U S.C. § 405(9).
Substantial evidence is “nore than a nere scintilla.” Mnsour,
806 F.2d at 1190-91. It is “such relevant evidence as a
reasonable m nd m ght accept as adequate to support a

conclusion.” Kangas v. Bowen, 823 F.2d 775, 777 (3d Cr. 1987).

Substantial evidence is “sonmething | ess than the wei ght of the
evi dence, and the possibility of drawi ng two inconsi stent

conclusions fromthe evidence does not prevent an adm nistrative

%(...continued)
outcone of the suit under the governing |aw. Anderson v. Liberty
Lobby, Inc., 477 U S. 242, 248 (1986). \Whether a genui ne issue

of material fact is presented will be determned by asking if "a
reasonable jury could return a verdict for the non-noving party."
Id. In considering a notion for summary judgnent, "[i]nferences

shoul d be drawn in the light nost favorable to the non-noving
party, and where the non-noving party's evidence contradicts the
novant's, then the non-novant's nust be taken as true." Big
Apple BMN Inc. v. BMNof N. Am, Inc., 974 F.2d 1358, 1363 (3d
Cr. 1992) (citation omtted).




agency’s finding from being supported by substantial evidence.”

Consolo v. Federal Mar. Commin, 383 U S. 607, 620 (1966);

Canpbel |l v. Callahan, 57 Soc. Sec. Rep. Ser. 198 (avail able at

1998 W. 388374, at *2) (D.N.J. 1998). In reviewi ng the ALJ
decision, the court "need[s] fromthe ALJ not only an expression
of the evidence s/ he considered which supports the result, but

al so sone indication of the evidence which was rejected.” Cotter

v. Harris, 642 F.2d 700, 705 (3d G r. 1981).

I11. DI SCUSSI ON

At issue in this case is whether substantial evidence
supports the Comm ssioner’s final decision that Plaintiff was not
di sabl ed, as defined by the Act, before Novenber 11, 1977, his
twenty-second birthday. 20 C.F.R 404.350(a).® The Conm ssioner
contends that sunmmary judgnent should be granted in his favor
because substantial evidence supports the ALJ's deci sion.
Plaintiff contends that the ALJ erred in rejecting the testinony
of several of Plaintiff’'s wtnesses. Plaintiff also asserts that
the ALJ erred by not consulting a nedical advisor pursuant to

Social Security Ruling 83-20, Titles Il and XVI: Onset of

3 A claimant is entitled to child s benefits on the
earnings record of an insured person who is entitled to benefits
or who has died if he: (1) is the child of the insured; (2) is
dependent on the insured; (3) has applied for benefits; (4) is
unmarried; and (5) is under the age of 18 or has a disability
t hat began before he becanme 22 years old. 20 CF.R 8§

404. 350( a) .



Disability, 1983 W 31249 (S.S. A 1983) ("SSR 83-20") to
determ ne the onset date of Plaintiff’s schizophrenia. (Pl.’s
Mt. for Summ J. § 2(g).) |In her Report and Recommendati on
dated March 15, 2001, the Magi strate Judge recomended that the
matter be remanded so that the ALJ could enploy a nedica
expert.*

Upon reviewi ng the record, the court finds that the
Comm ssioner’s decision that Plaintiff was not under a disability
as defined in the Act by his twenty-second birthday is supported
by substantial evidence. Further, as the nedical evidence is not
anbi guous, SSR 83-20 does not nmandate a renmand.

To receive disability insurance benefits, a claimant nust
show that he or she is unable to:

engage in any substantial gainful activity by reason of any
nmedi cal | y determ nabl e physical or nmental inpairnment which

4 The court may accept, reject, or nodify, in whole or in

part, the magistrate’s findings or recoomendations. 28 US.C. 8§
636(b)(1)(C. To accept a report and recommendati on to which no
tinmely objection has been made, a district court need only
satisfy itself that there is no clear error on the face of the
record. See Rule 72, Fed. R Gv. P., Notes of Advisory
Committee on Rules (citing Canpbell v. United States Dist. C.
501 F.2d 196, 206 (9th Cr. 1974), cert. denied, 419 U S. 879
(1974)). Nonetheless, when a district court accepts a

magi strate's report, “that is a judicial act, and represents the
district court's considered judgnent.” Henderson v. Carlson, 812
F.2d 874, 878 (3d Gr. 1987) (citation omtted). Thus, “[t]he
authority - and the responsibility - to make an informed, final
determnation . . . remains with the judge.” [d. (citing Mthews
v. Weber, 423 U. S. 261, 271 (1976)). Thus, “the better practice
is for the district judge to afford sone |level of reviewto

di spositive | egal issues raised by the report” before adopting it
as the court’s decision. |d.




can be expected to result in death or which has |asted or
can be expected to last for a continuous period of not |ess
than 12 nonths. . . . [The inpairnment nust be so severe
that the claimant] is not only unable to do his previous
wor k but cannot, considering his age, education, and work
experience, engage in any other kind of substantial gainful
wor k which exists in the national econony.
42 U.S.C. 88 423(d)(1)(A) & (d)(2)(A); 20 C.F.R § 404.1505(a).
An ALJ considering a claimfor disability insurance benefits
undertakes the five-step sequential evaluation set forth in 20
C.F.R 8§ 404.1520. Under Step One, if the claimnt is working
and the work constitutes substantial gainful activity, the ALJ
must find that the claimant is not disabled regardless of nedical
condi tion, age, education or work experience. 20 CF. R 8§
404. 1520(b). Under Step Two, the ALJ determ nes whether the
claimant has a severe inpairnent which significantly limts his
or her physical or nental ability to do basic work activity. |1d.
8 404.1520(c). Under Step Three, the ALJ nust determ ne whet her
the claimant's inpairnment neets or equals the criteria for a
listed inpairnent as set forth in 20 CF. R pt. 404, subpt. 4,
Appendi x 1. 1d. 8§ 404.1520(d). Under Step Four, if the ALJ
finds that the claimant retains the residual functional capacity
to performpast relevant work, the claimant will not be found to
be disabled. 1d. 8§ 404.1520(e). Under Step Five, other factors,
including the claimant's residual functional capacity, age,

education and past work experience nmust be considered to

determine if the claimnt can performother work in the national



econony. |d. § 404.1520(f).

Plaintiff’s claimwas denied at Step Two because the ALJ
concluded that Plaintiff was not disabled, as defined by the Act,
before his twenty-second birthday. (R 19-20.)

In order to receive Disabled Child s Benefits, Plaintiff
must not only prove the existence of a disabling nedical
i npai rment, but nust al so establish that his inpairnment was of
di sabling severity prior to the expiration of his insured status.

See, e.qg., Walton v. Halter, --- F.3d ---, No.00-1289, 2001 W

273557, at *1 (3d Gir. 2001) (citing 20 C.F.R § 404.350); Brown
v. Chater, 64 F.3d 669 (table) (avail able at 1995 W. 490275, at
**2) (10th Cr. Aug. 16, 1995) (citations omtted); Thonmas v.
Chater, No.94-6242, 1995 W. 722548, at *2 (E.D. Pa. Dec. 4, 1995)

(citations omtted); Martin v. Shalala, 927 F. Supp. 536, 540-41

(D.N.H 1995) (citing Deblois v. Sec’'y of Health and Human

Servs., 686 F.2d 76, 79 (1st Cr. 1982)). Thus, Plaintiff nust

prove that he becane di sabled on or before Novenber 11, 1977.
“Disability is not determ ned by the presence of

i npai rments, but by the effect the inpairnments have on the

individual’s ability to perform substantial gainful activity.”

Thomas, 1995 WL 722548, at *5 (citing Muyer v. Shalala, 828 F

Supp. 354, 358 (E.D. Pa. 1993) & Capoferri v. Harris, 501 F

Supp. 32, 36 (E.D. Pa. 1980) aff’'d 649 F.2d 858 (3d Gir. 1981)):

Brown, 1995 WL 490275, at **2 (stating that “presence of a



condition or ailnment, w thout acconpanying evidence that the
condition results in sone functional limtation on the ability to
do basic work activity, is insufficient to establish a
disability”); Mrtin, 927 F. Supp. at 541 (stating that “it is
insufficient for the claimnt to establish that the nental

inpai rment had its roots during a particular tinme period”)
(citation omtted).

In the instant case, there are no nedical records fromthe
rel evant period, 1973-1977, to substantiate Plaintiff’'s claim
that he was di sabl ed under the Act before 1977. See SSR 83-20,
1983 WL 31249, at *2 (stating that “[nedical reports containing
descriptions of exam nations or treatnent of the individual are
basic to the determ nation of the onset of disability”). The
record shows that Plaintiff has never been treated as an
inpatient in a hospital for his disorder. (R 77 & 122.) It
appears that Plaintiff visited Jefferson Hospital tw ce on an
out patient basis, on July 3, 1988 and in Septenber 1994. (R 77,
89 & 108.) Plaintiff began seeing a social worker for anxiety in
1977. (R 87 & 143.) 1In 1988, Plaintiff first saw a
psychiatrist, Dr. Laufe, on one to three occasions. (R 18, 85,
87 & 140.) It appears that Plaintiff was prescribed nedication
for his nental inpairnent in 1988. (R 77, 122, 140 & 146.) The
record shows that Plaintiff did not regularly visit a

psychiatrist until 1994, the year he applied for Suppl enent al



Security Inconme benefits. (R 81, 85, 120 & 122.)

As the ALJ noted, only one piece of evidence shows that
Plaintiff was treated prior to age twenty-two for any nental
condition, nanely “anxiety,” and that is a statenent from
Patricia Sullivan, the clinical social worker who began seeing
Plaintiff in 1977. (R 87 & 143.) However, as the ALJ observed,
because she is a clinical social worker, M. Sullivan is not an
accept abl e nedical source. See 20 CF. R 8 404.1513 (listing
accept abl e nedi cal sources as including: |licensed physicians,
psychol ogi sts, optonetrists). Further, her retrospective,
concl usory one-page |letter opinion appears to have been based
entirely on her nenory.® Despite a request fromthe ALJ (R 55-
57), who held the record open for thirty days (R 63),
Plaintiff’s attorney submtted neither supporting evidence for
Sullivan’s opinion, such as her progress notes or treatnent
pl ans, nor a statenent as to why such supporting evidence could
not be submtted. (R 14.)

The record shows that only Dr. Anthony Lobianco, the famly
doctor, treated Plaintiff in the 1970's. (R 88.) Dr. Lobianco
did not testify on Plaintiff’'s behalf, but he is still alive.

(R 57.) Plaintiff’s brother, Dr. Ricci, testified that Dr.

Lobi anco treated Plaintiff and prescribed a tranquilizer after

° The ALJ noted Dr. Ricci’'s statenment in this regard that
Ms. Sullivan never understood his brother’s illness. (R 16.)

10



Plaintiff’s 1979 acute anxiety episode. (R 47, 56-57
(referencing Dr. “Loganico”) & 88.) However, despite the ALJ' s
requests, Plaintiff’s counsel failed to provide either Dr.

Lobi anco’s treatnent records or a statenent that such records
could not be provided. (R 14 & 57-59.)

In this case, the absence, or, reading the record |iberally,
scarcity, of nedical evidence of a disabling condition before
1977 itself constitutes “substantial evidence” supporting the
ALJ’ s decision. Martin, 927 F. Supp. at 541 (stating that
“paucity of nedical evidence” is substantial evidence supporting
ALJ’ s decision); Brown, 1995 W. 490275, at **2 (recogni zi ng t hat
it is plaintiff’s burden to prove existence of nedically
determ nable inpairnent that results in functional limtation on
ability to do basic work activity).

Further, school records contradict Plaintiff’'s assertion of
the onset of disability in 1973. The ALJ found that “there is no
definitive evidence based on a review of the claimnt’s high
school and college transcripts to infer that the clai mant was
exhi biting inappropriate behavior during the relevant period due
to a nental inpairnent.” (R 17.) The records show t hat
Plaintiff maintained a steady average at St. Joseph’s Preparatory
School and graduated on June 9, 1973, ranking 96 out of 218
students, approximately in the mddle of his class. (R 165.)

In the fall of 1973, Plaintiff entered St. Joseph’s University

11



where he conpleted three senesters before w thdraw ng on
Septenber 2, 1975. (R 166.) At the time, his cunul ative grade
poi nt average was 2.02, approximately a “C’ average. |d.

Thus, the court concludes that substantial evidence supports
the ALJ' s deci sion.

Plaintiff, however, contends that the ALJ erred by not
crediting testinony and reports fromDrs. R cci, Ross and Laufe.
(Pl.”s Mem of Law in Supp. of Mdt. for Summ J. at 2-3.)°
Plaintiff also asserts that the ALJ shoul d have consulted a
medi cal advi sor pursuant to SSR 83-20. (Pl.’s Mt. for Summ J.
9 2(g).) The court finds that these assertions are without nerit

and will address them seriatim’

6 Plaintiff further asserts that the ALJ erred by failing
to consider Ms. Sullivan’s opinion as to the onset of Plaintiff’s
mental condition. (Pl.’s Mem of Law in Supp. of Mt. for Summ
J. at 3-4.) As stated supra, Sullivan is not an acceptable
nmedi cal source and the ALJ properly rejected her retrospective,
unsubst anti at ed opi ni on.

! Plaintiff’s counsel also contends that the ALJ viol at ed
Plaintiff’s due process rights by considering statenents nade in
Plaintiff’s and his nother’s previous applications for benefits
W thout giving Plaintiff notice or an opportunity to respond.
(Pl.”s Mot. for Sunmm J. § 2(c); Pl.’s Mem of Law in Supp. of
Mt. for Summ J. at 3.) The ALJ remarked on the fact that, when
Plaintiff filed for SSI benefits in 1994, he did not apply for
Disabled Child s Benefits, even though the application would have
informed himthat he nust file for all benefits for which he was
eligible. (R 19.) Likewi se, when Plaintiff’s nother applied
for retirenment benefits in 1981, she did not state that she had a
child whose disability began before age twenty-two. 1d. at 18.
Further, the ALJ noted that when the benefits Plaintiff received
on his deceased father’s Social Security nunber ceased in 1975
because Plaintiff was no longer a full-tinme student, he woul d

(continued...)
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A Dr. Ricc

Plaintiff’s brother, Dr. Ricci, is a pediatrician,
practicing in the area of child abuse evaluations. (R 43.)
From 1979 to 1988 he practiced energency nedicine. (R 44.) Dr.
Ricci testified that Plaintiff’s school grades began to
deteriorate during sophonore year in high school and that this
coincided wwth a dramatic reduction in Plaintiff’s social
interactions. (R 45 & 144.) Dr. Ricci testified that Plaintiff
had his first “very clear” psychotic episode in 1979, when he
di spl ayed synptons of anxiety. (R 46-47 & 145.) It appears
that Plaintiff had a “panic attack” and had to be brought hone
after being called to jury duty. (R 46-47, 127 & 145.)

The ALJ determined that Dr. Ricci is not a valid nedical
source because he is not a psychol ogi st or psychiatrist. (R 16-

17.) The ALJ also determined that Dr. Ricci’s statenments were of

’(...continued)

have been notified that benefits nay be payable if he was under a
disability that began before age twenty-two. [|d. Counsel argues
that Plaintiff’'s statenent that he was not ill until 1994 in
Plaintiff’s 1994 application for SSI benefits should be excused,
as Plaintiff’'s inpaired nmental condition prevented himfrom
recogni zing the onset date of his disability. (Pl.’s Reply Br.
at unnunbered p. 3.)

The court finds that it need not address Plaintiff’s
due process argunent. For present purposes, the court wll
di sregard statenments nmade in previous applications for benefits,
or the lack thereof, and will take no note of Plaintiff’s
statenent that his disability began in 1994. The court wll
proceed to revi ew whet her substantial evidence in the record
supports the ALJ's finding that prior to 1977, Plaintiff was not
di sabl ed as defined by the Act.

13



poor probative value, as they are based on nenory of incidents
that transpired over twenty years ago, and were not credible, as
Dr. Ricci’s testinony was both confused and contradictory. (R
17.) For exanple, although Dr. R cci stated that Plaintiff’s
grades “deteriorated dramatically” after his sophonore year in
hi gh school, (R 144.), the record does not illustrate such a
deterioration. See R 165 (showing that in his second year of
hi gh school, Plaintiff received honors grades in 5 out of 6
courses, in his third year, Plaintiff received honors grades in 6
out of 6 courses, and in his final year, Plaintiff received
honors grades in 3 out of 6 courses, graduating in the top half
of his class). Rather than showing a dramatic drop in
Plaintiff’s overall average, transcripts from St. Joseph’s
Preparatory School reflect a steady grade average.

Li kew se, Dr. Ricci testified that Plaintiff had a
“psychotic episode” after being called to jury duty in 1979
during which he was hospitalized as an outpatient, nedicated with

Navane and sent to a psychiatrist. (R 46-47 & 56; see al so Rep.

& Recomm at 5.) However, in the report Dr. R cci previously
submtted to the ALJ, Dr. Ricci stated that Dr. Lobianco, the
famly doctor, treated Plaintiff following the 1979 epi sode,
giving Plaintiff a note excusing himfromjury duty because of
“anxiety.” (R 145 & 170.) It also appears that Plaintiff was

first treated as an outpatient at Jefferson Hospital in 1988, at

14



which tinme he was treated with Navane, and referred to Dr. Laufe,
a psychiatrist, whomhe saw on one to three occasions.® (R 77,
85, 87, 89, 122 & 146.)° Thus, the court finds that the ALJ
properly rejected Dr. Ricci’s testinony.

B. Dr. Ross

The ALJ also rejected the opinion of Dr. Ross, a general
psychiatrist. (R 18 & 139.) Dr. Ross knew Plaintiff on a
social basis from 1969 to 1973. (R 139.) At that tinme, Dr.
Ross was a nedi cal school student and a house-mate of Plaintiff’s
brother, Dr. Ricci. 1d. Dr. Ross submtted a |letter dated
Septenber 6, 1995, opining that between 1969 and 1973,
Plaintiff’s schi zophrenia began to assert itself. [1d. The ALJ
found that Dr. Ross was not an acceptabl e nmedical source as he
was still in medical school when he knew Plaintiff, and was not
yet a practicing, |licensed psychiatrist. (R 18.) Further, Dr.
Ross never treated or examned Plaintiff, nor is his opinion
based on objective nedical records or treatnent plans. The court
finds that the ALJ properly rejected Dr. Ross’s suppositious

opi ni on.

8 Plaintiff apparently received a diagnosis of probable

schi zophrenia in 1988. (R 120 & 131.)

o The record reflects only one other episode, in 1994,

that required outpatient treatnment. (R 146.)

15



C. Dr. Laufe

The ALJ al so properly rejected the opinion of Dr. Laufe, who
saw Plaintiff for a psychiatric evaluation in July 1988. (R 18,
85, 87 & 140.)° Dr. Laufe diagnosed Plaintiff as suffering from
Pervasi ve Devel opnental Disorder since birth. (R 18 & 140.)

The ALJ was correct in concluding that Dr. Laufe’ s opinion
has no probative value as to when Plaintiff’s disorder first
becane manifest or rose to the |evel of severe inpairnent. (R
18.) If Dr. Laufe, as his letter states, only saw Plaintiff on
July 19, 1988 for a psychiatric evaluation, he would not qualify
as Plaintiff’'s “treating” physician. Thomas, 1995 WL 722548 at
*6 (stating that, after just one neeting, exam ning physician
woul d not qualify as “treating” physician). At any rate, his
concl usory one-page letter opinion is unsupported by treatnent
notes or records. It also contradicts other evidence in this
case, including the nedical records (and the |ack thereof),
testinony, and Plaintiff’s school history. See 20 CF.R 8
404. 1527(d)(2) (stating that weight will be accorded treating
physician’s opinion if it is “well-supported by nedically
accepted clinical and | aboratory diagnostic techniques and is not

i nconsi stent with other substantial evidence”).

10 The court notes that the record is unclear as to

whet her Dr. Laufe saw Plaintiff only once or three tines.

16



D. O her Medi cal Evi dence

The court notes that other nedical evidence was submtted,
and that the Magistrate Judge criticized the ALJ for not giving
appropriate weight to the “uncontradi cted reports” of Drs.
Zitoner, Fischer, Certa and Laufe.'' (Rep. & Recomm at 13.)

The ALJ found that each doctor exam ned Plaintiff well after
1977, and determ ned that their opinions |acked probative val ue
as to when Plaintiff’s disability first becane mani fest or rose
to the level of severe inpairnent. (R 17-18.) Although it is
true that a retrospective opinion can, under certain

ci rcunst ances, be used to prove a prior onset date, Agnese V.
Chater, 934 F. Supp. 59, 63 (E.D.N. Y. 1996), such circunstances
are not present here.

Doctors Zitonmer and Fischer treated Plaintiff in the 1990's
for bowel and vision problens apparently secondary to Crohn’s
di sease. (R 81, 88, 116, 117, 121 & 138.) It is uncontroverted
that these inpairnents did not arise until 1982, well after
Plaintiff’s insured status expired. (R 82 & 147.) The ALJ
properly rejected their opinions, which do not support
Plaintiff’s allegation of disabling schizophrenia before 1977.

Plaintiff began treatnent with Dr. Certa in Septenber 1994,

the year that he applied for Supplenmental Security Income. (R

1 The court has addressed, supra, why the ALJ properly
rejected Dr. Laufe’s conclusory, unsubstantiated one-page
opinion. (R 140.)

17



81 &86.) Dr. Certa' s report, dated February 5, 1995, states
that Plaintiff suffers from schizophrenia having an onset date of
Septenber 1973. (R 122.) As to the circunstances of the onset
of the disease, Certa states that Plaintiff “had just broken up
wth [his] girl friend.” |d.

Dr. Certa’s conclusory statenment that Plaintiff’s
schi zophreni a had an “onset” date of Septenber 1973 is
insufficient to support a conclusion that Plaintiff was disabled
under the Act at that tinme. Further, as the ALJ noted, Certa’s
specul ative statenent sheds no |ight on the extent of Plaintiff’s
inpairnment at the relevant tinme. As with the other nedical
opinions proffered by Plaintiff’s witnesses, Dr. Certa’'s
unsupported and unsubstantiated opinion is inconsistent with the
medi cal evidence (and the lack thereof) and with the record as a
whole. See 20 C F.R 8 404.1527(d) (discussing factors

appl i cabl e when deci di ng wei ght of nedical opinion). 2

12 Qther circuits have held, and the court agrees, that

the clai mant nust be di sabl ed continuously and w t hout

i nterruption beginning before his twenty-second birthday until
the tinme he applied for Disabled Child s Benefits. See, e.q.,
Suarez v. Sec'y of Health and Human Servs., 755 F.2d 1, 3 (1st
Cr. 1985), cert. denied, 474 U S. 844 (1985), and reh' g deni ed,
474 U.S. 1097 (1986); Reading v. Mathews, 542 F.2d 993, 997 (7th
Cr. 1976); Futernick v. Richardson, 484 F.2d 647, 648 (6th Cr
1973); Reyes v. Sec'y of Health, Educ. and Welfare, 476 F.2d 910,
914 (D.C. Gr. 1973). In this respect, Plaintiff’s continuing
studies from 1984 through 1988 at St. Joseph’s University are
relevant. It appears that, in addition to working part-tine at
his nother’s store, Plaintiff was enrolled part-tinme at coll ege
during these years, where he maintained a 3.85 cunul ative grade

(continued...)
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E. SSR 83- 20

Finally, Plaintiff asserts that the ALJ shoul d have
consul ted a nedi cal advisor pursuant to SSR 83-20. However,
because the nedi cal evidence was not anbi guous in this case, the
court finds that SSR 83-20 does not apply.

SSR 83-20 addresses situations in which an ALJ nakes a
finding that an individual is disabled as of a certain date, and
the question arises whether the disability arose at an earlier

time. Perkins v. Chater, 107 F.3d 1290, 1295 (7th Gr. 1997);

Spellman v. Shalala, 1 F.3d 357, 361 (5th Gr. 1993); Lichter v.

Bowen, 814 F.2d 430, 434 (7th GCir. 1987). SSR 83-20 applies
where the nedical evidence is anbi guous. MWalton, 2001 W. 273557,

at * 5 (citations omtted); Gebenick v. Chater, 121 F.3d 1193,

1201 (8th Gr. 1997) (citing Reid v. Chater, 71 F.3d 372, 374

(10th Cr. 1995); SSR 83-20; and DeLorne v. Sullivan, 924 F.2d

841, 848 (9th Cr. 1991)); Bailey v. Chater, 68 F.3d 75, 79 (4th

Cr. 1995).
The key parts to this rather lengthy ruling are as foll ows:

PURPOSE: To state the policy and describe the rel evant

evi dence to be considered when establishing the onset date
of disability under the provisions of titles Il and XVl of
the Social Security Act (the Act) and inplenenting

regul ations. . . .

| NTRODUCTI ON: I n addition to determ ning that an individual
i s disabled, the decision maker nust al so establish the
onset date of disability. In many clainms the onset date is

12(...continued)
poi nt average. (R 166-68.)
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critical; it may affect the period for which the individual
can be paid and nay even be determ native of whether the
individual is entitled to or eligible for any benefits. . .
PCLI CY STATEMENT: The onset date of disability is the first
day an individual is disabled as defined in the Act and the
regulations. . . . Atitle Il worker cannot be found

di sabl ed under the Act unless insured status is also net at
a time when the evidence establishes the presence of a

di sabling condition(s).

Plaintiff asserts that the ALJ was required by SSR 83-20 to
consult a nedical advisor. (Pl.’s Mot. for Summ J. § 2(g).)

However, the ALJ is “not obliged to call a nedical advisor
in every case where the onset of disability nust be inferred.”

Lawson v. Chater, 74 F.3d 1249 (10th G r. 1996) (table)

(avail able at 1996 W. 21260, at **2) (citing Bailey, 68 F.3d at
79). “Only if the nedical evidence is anbiguous nust the ALJ
consult a nedical advisor.” 1d. (citing Reid, 71 F.3d at 374).
Here, the nedical evidence is not anbi guous.

In the instant case, there is no direct nedical evidence of
record for the relevant period of 1973 to Novenber 11, 1977,
despite the AL)'s efforts to secure records fromDr. Lobianco
(and his efforts to secure records fromMs. Sullivan, albeit she
woul d not be an acceptabl e nedi cal source under 20 CF. R 8§

404. 1513). Apart fromproperly discredited retrospective
opi ni ons, which are neither consistent wwth each other nor with
t he ot her evidence of record, Plaintiff has presented no nedi cal
evi dence that he was disabled prior to 1977. As stated supra,

nmedi cal evidence is the primary elenment in ascertaining the onset
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date of a disability. SSR 83-20, 1983 W. 31249, at *2 (stating

that “[medical reports containing descriptions of exam nations

or treatnment of the individual are basic to the determ nation on
the onset of disability”).

Here, there is no substantial nedical evidence to call into
question the ALJ's determ nation. The court finds that the
evidence in this case is not anbiguous and that the matter need
not be remanded pursuant to SSR 83-20. To the contrary, the
nmedi cal evidence — showing that Plaintiff received outpatient
treatnment at Jefferson Hospital in 1988 and 1994, was treated
with Navane in 1988, may have intermttently seen a psychiatri st
in 1988 and began regular visits with a psychiatrist in 1994 -
when considered along with Plaintiff’s school experiences,
support the ALJ's conclusion that Plaintiff was not disabled
before the expiration of his insured status in 1977. See SSR 83-
20, 1983 W 31249, at *3 (stating that onset date “can never be
i nconsi stent with the nedi cal evidence of record”).

Finally, the court "enphasize[s] that it is not the ALJ's
duty to be the claimant's advocate. Rather, the duty is one of
inquiry and factual devel opnent. The clai mant continues to bear
the ultimate burden of proving that he is disabled under the

regul ations.” Bush v. Apfel, 67 Soc. Sec. Rep. Ser. 70,

(avai |l abl e at 2000 W. 311027, at *4) (E.D. Pa. March 24, 2000)

(citing Henrie v. Dep't of Health & Human Servs., 13 F.3d 359,
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361 (10th G r. 1993)); Brown, 1995 W 490275, at **2 (stating
that “ALJ had no additional duty to seek out evidence to
corroborate plaintiff’s unsupported assertions of disability”).
In this case, the ALJ held the record open for thirty days
to receive additional evidence pertaining to Plaintiff’s nedical
condition. (R 14 & 59.) The ALJ requested records fromthe
clinical social worker who saw Plaintiff in 1977, and fromthe
famly doctor who was Plaintiff’s treating physician in the
1970's. (R 55-59, 62-63.) However, Plaintiff submtted no
additional evidence. (R 14.) Having reviewed the entire
record, the court concludes that the Conm ssioner’s decision is
supported by substantial evidence: Plaintiff sinply failed to
meet his burden of proving a disability within the neaning of the

Act during the relevant period.?®

13 The Magi strate Judge states that the ALJ' s decision is

not properly supported by a “required nmedical basis.” (Rep. &
Recomm at 15.) The court infers that the Magi strate Judge
suggests that because Plaintiff is presently disabled and

recei ves SSI, he becane disabled at sone tine in the past and
that therefore the ALJ is under an obligation to infer, with
medi cal support, when Plaintiff’s disability arose. The case
cited for that proposition is inapposite. In Agnese, the

Comm ssioner did not offer any evidence contradicting, inter
alia, a treating physician's retrospective diagnosis that was
“predi cated upon a nedically accepted clinical diagnostic

techni que,” and which, “when considered in |ight of the entire
record” established the existence of a physical inpairment prior
to the expiration of the plaintiff’s insured status. Agnese, 934
F. Supp. at 62 (citations and internal quotations omtted); see
also Walton, 2001 W. 273557, at *5 (citing, inter alia,

G ebeni ck, 121 F.3d at 1201 for proposition that “[i]f the

nmedi cal evidence is anbi guous” SSR 83-20 requires ALJ to call on

(continued...)
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V. CONCLUSI ON

Based upon the foregoing reasons, Plaintiff’s notion for
summary judgnent will be denied and the Comm ssioner’s notion for
summary judgnent will be granted.

An appropriate Order foll ows.

13(...continued)
services of nedical advisor).

The court further notes that, as to the date that Plaintiff
began receiving SSI benefits, an SSI applicant is not eligible
for the paynent of benefits for any tinme before the nonth in
which he files his SSI application, even if he may have been
di sabled prior to that nonth. Thomas, 1995 W. 722548, at *4
(citing 20 CF. R 8 416.335). Accordingly, since Plaintiff’s SSI
benefits woul d not have started until Novenber 1994, the date of
his SSI application, it was not necessary for purposes of
determining SSI eligibility for the ALJ to assess whet her
Plaintiff was disabled prior to that date. 1d.

23



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RONALD D. RI CCl : CVIL ACTI ON
V.

KENNETH S. APFEL
Comm ssi oner of the Social Security
Admi ni stration : NO. 00-2253

ORDER
AND NOW TO WT, this 30th day of March, 2001, upon
consideration of plaintiff Ronald D. Ricci’s and def endant
Kenneth S. Apfel, Comm ssioner of the Social Security
Adm ni stration's cross-notions for summary judgnent, and after
careful review of the entire record and the Report and
Recomendati on of United States Magistrate Judge Carol Sandra
Moore Wells, IT IS ORDERED that:
1. the Report and Recommendation is NOT ADOPTED
2. plaintiff Ronald D. Ricci’s notion for summary judgnent
is DEN ED; and
3. def endant Kenneth S. Apfel, Conmm ssioner of the
Social Security Adm nistration's notion for sunmary
judgnent is GRANTED. Judgnent is entered in favor of
def endant Kenneth S. Apfel, Comm ssioner of the Soci al
Security Admnistration and agai nst plaintiff Ronald D

Ri cci .

LOU S C. BECHTLE, J.



